
BiTORE THE FEDERAL IIJECnON COMMISSION ^ 
o m 

IN RE: Jeff Denham and ) MUR 6289 ] I, ::r;7̂ rn 
Denham for Congress Committee ) 

) Response To Compla&h 

a 
In acnnnlance witii 2 U.S.C. §437g(aX Jeff Denham (Denham) and tiie Denham for 
Congress CommillBe (DCC), (ooUectivdy''Reqwndenls*̂  fik tins 
comphum fUte Iqr Sean FoK dlegmg tiiat Respondents coQRifaiaM 

0 connmmication witii tiie Picayune Rancheria of riuikchanri hdians (Chukdianai) whidi 
^ constituted a vudation ofthe "̂ electioneeriiv" provisions ofthe Fedeî  
2 C>)mnnssion Regdations Ct̂ wyhdnQ. For tiie reasons set foitii bdow. Respondents 
Q recpiesttiutttius Fedend Election ConmdssionCtlommissî  
r4 ofte reason to bdieve" and dose the file. 

I FACmJAL SUMMARY 

Ihe Compkunt sets out veqr few foots ottwr than tiie genend dlegation that, ""Î  
IVnIimn cwmpaigpi fiilly gntrnHmrtgrf uiMi tfii* Picaynne l lan«l i^» irf nwilrrfianM 
P e,3 tiieir aisHnng meet tlie terf m II rPP 10011) MI on "rfwBH'miiigirine wmnmimSwrtjnw" 

television and ndfo ad bî  costing between $100,000 and $200,000. The ads are runnuî  
conaisieiitiyintfaeRnesno,CAnuukBt''' The Com|ddnt also attaches conies ofthe radio 
and TV script ofthe advertisement in wfaidi Dediamappean and qiedcs? Aswillbe 
noted bdow, tfaese ftcts, as set fortfa in tfae Compldnf, are inaccurate 

Jeff Denham is cuncntiy a CUifonua state Senator and was a candkfarie fixr tfae 
Rqrablican nomination fbr tiie 19̂  Congressumd Disirict in Cdifonû  Ihhiscapadty 
as a state Senator, Denham is curently serving as Clhaiiman of tiie Stale Senate 
Conimittee and he is also a velenui, faavuig served Ul tiie United States Air Fame. 

Dediam was also a primaiy CandMate for tiie Rqwddican Party nomination 
Coqgressuind District In ClUUfoniia, tiie dection for wfaidi was fa 
Denham won that primaiy election and will be tiie Republican Party candidate on tiie 
Noveniber 2,2010 genend dection baUot m California. 

Through statute enacted by Ifae California legidadirê  tiie California Dep̂  
Veiiemn« A f f i m (TIVA) « M HiWMteH tn eHminiler die "g^M fitar Fetnily T Jeenae Wete" 

;S€ep.lofOnplitat 

19̂ CDLiBCdifiMBii. 

. 1". 



project, (Project) * wfaidi induded securing private donations in tfae amount of $300,000 
to inclement tfae PkqjecL In an effort to assist witfa tfais fandraising goal. Remembering 
The Brave, (RB) a not-for-profit public dnrity, exenipt pursuant to IRC § 501(c)(3) 
sponsored a benefit concert, tiie proceeds of wfaidi were donated to tiie Proĝ  
meet tiie DVA fimdndsmg god. The concert was hdd at tiie Chd[chansi (Sold Resort ft 
Casino, Coarŝ gokL Galifomu'on M ^ 28,2010 and featured countiy and westan st̂  
Phil Yasser (Event). 

As part of the promotion to sdl tickets to the Event, RB produced and aired radio, 
tdevidon and intemet advertisements (Ad). As noted in the Ad's diadanners, tiiree were 

1̂  paM fiir by RBb not the Piayune Rancheria ofChiikdianMlndiana» as î  
1̂  Complamt The ladfo andteleviskins Adsaued ma dose geogiR̂ ^ 

Odd Resort ft Cadno, in an attempt to entice people attend tiie EvenL̂  

0 In light offals long stsnding association wititvetenau* issues and tiie GoMSttarPngert 
^ legidation. Senator Deduan was requested by RB to act as tiie spdcesnian and to 
^ in tiie Ad for tiie Event 
0 
H In tiie Ad, Dediam is ody identified as''SenatorJeffDediam*'and his conunents are 

stiictiy confined to fhe promotion ofGold Star and the Event; tfaere was neitiier any 
refernoe to an dection, nor to Deduan's candidacy for tfae U.S. Congress, ifae dection, 
his opponents or politicd parties. 

**Wortd Wirl ipBdicBof iowaiddii|g|ilfiih wivicediipl̂ f̂  
coBOBnL.JDBOwliig Adr chDdnH wen in hnifi wiy. llw Biw 
(•aB pHt of diB Blot Siv pngvn ID InHItt wlHlBvcf cflbitt diqr couM 
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n. LEGAL AND FACTUAL ARGUMENTS 

A. The content oftiie Ad feils to meet an express advocacy standard 
under the FEC Repihdions. 

Based upon the feels alleged in the Conqihdnt, the (jonunission coukl assess Ifae Ad to 
detamime if it was ui viohdon of tiie FBC^ based upon tiie *̂ ectioneeriî  
oftiie R̂ idatioiis or baaed Î KXI an express advocacy q̂ aoadi.. For puiposes of 
lespondng thoroughly to the (̂ omplanit and thereby supporting a dismissal of this 
matter, each of the potentid viohdom wiU be addressed in tfais response. 

jsn The moat obvious place to conunence the review is to first deteimmeiftiie content ofthe 
rsi Ad'swasoonridcredtobeacoimnunication*'expwsdyadvocatingrifaedectm 
HI ofa fedend candkiate. The R̂ dations at 11 CFR §100J2 set out two standards upon 
0 wlndiacommimicathmcouklbeconsMlerBdtobeone*̂ expresdyadvocalingf*a 
^ candukrie'sdectionorddhat 
'ST 
0 The firrtoftfae Standards is met iftiiecanmnniicatian uses specific words tfaat call to 
HI "Vote fof a candidates dection or defeat̂  A review oftiie Ad's text deariy indicates it 
*̂  does not meet thb standard since neitiier words suggested in tiie regdation 

fof are uiduded in tiie Ad nor is there even a reference to an dection or a candkiate.* 
Therefore, tfae Ad does not meet the criteria for the first standard of "expressly 
advocatinfif** 

The second standard in tfae regulation states in essences tfaat wfaen taken as a ̂ lole with 
limited reference to external events, tfae communication codd ody be inteipieted by a 
reasonable peraon as contaimng advocapy of tiie dection or defeat of a deuly ideotified 
een^'Hatii fiefteiiae^ (1) tlie eleetwfl pnrtimi <if Hie eMnimimeetinin w imtiMMtefeeMe 

unambiguous and suggestive of only one meaning; and (2) reasonable minds oould not 
diflfa as fo wfaetfaer ft emxiuHjgesaetkm to doctor defeat a deariy identified CandMate.̂  

The Ad is vdd of any refiBniioe ID a candidatê  an dectioii, siqiport or opposition 1̂  
candidate, deetfan, politicd party. Deduan is identified as a Sate Senator not as a 
candidate for federd office. Denham's comments and tiie content of tfae entire Ad soldy 
pertdn to tfae Event and siqiport oftiie Gold Star Piraject There is not even an "̂ dectond 
portkm''ofthe Ad to consider. hithiscase,ftisunniislakdile,unanibigDousand 
V " S B n ^ «ff nwly nne tne« i i f ig i« tlie nrniH nf amy ttmatmMm pewmi; tfce AA Antm tm* 

encoun̂ getiiedectionor defeat of a candidal̂  but latiier it merd|y advocates SMp̂ ^ 
for the Event in an. cffint to support tiie Gdd Stsr Progect 

For tiiese leasons, ft is ahiiidiinrty dear aid wittwiaaigument that tiie Ad does not ĉ  
close to meeting tiic "̂eaqpwssly advncatingf* staiidaids as set fortfa in tlie R̂ mlatwna. 

MlCFR§100JQ(a)C2010) 
"SeetBtofAdirtdl 
*iiCFR§ioo:ao») 



B. hi Bdit oftiie Supreme Court's recent orimon-tiie Ad does not 

express advocacy nor tiie fimctiondegrnvdent to exnrasssdvocacv. 

The Complaint alleges tfaat tfae Ad was an **electioneenng conimurocalton'* tfaat was 
ooofdinaled between the Chukchansi and the Denham Committee and because of that 
cooniination constituted a vfokdon oftiie Regulations. For the reasons stated bekiw, tfae 
AD does not conslitute an "electioneering carnimmiCTition*' and therefore was not in 

1̂  violation of the Regulations. 
m 
CN The definition of the tenn *̂ dectioneeriBg commudcation'' is rather extenrive against 
^ wfaidi numerous feds must be assessed. For puiposes of tins aigument however, tiie 
^ Reqiondent will acknowledge tiie rdcvant feds and focus its aig^^ 
^ |8W¥ whidi predude tins Ad fim bemg considered and etectfaweering commimication̂  

0 The Reqiondenta acknowledge, the Ad was paid for a not-foiFfrofit cmpoiation, 
^ naniely. Remembering tiie Bmve and was tnnsniitted by ndkn televiskm and th^ 

mteraet Theradio version oftiie Ad contained the vmce and identification of Deaiham as 
a State Senator; tfae televiskm venion contained footage and images of Deduan a^ 
again he waa idwitifird as State Senator Denham, not as a candidate for federal office. 
The Ad aired during tiie nioatii of May, up until tiie May 28̂  dale of Ifae Event, wfaî  
obvioudy came vridiui the tiiuty (30) day time period prior to tiie Cal^^ 
election for wfaich Denham appeared as a candicfa 
tfae 19̂  Gongresskmd District The Ad aired over a geogrephic area tfaat was witiun the 
vidmty oftiie GoU Resort and Cadno at whicfa tiie Event was to be hekL This 
geognvhic area faKhded Dedann's state senate district, tiie 19̂ (>OQgresdood District 
and areas beyond botfa of tfaose dectand districts. The AD was recdved by more that 
50,000 people witirin tiie 19̂  Coqgresdond District 

Witii tiuti aU havfaqg been saul, tiie current standard of review for detennuiû  
communication oonatitules an ""dectioiieering WHiiiniiiiicatiop*' is set out in tfae U.S. 
Supreme Court's opmami m Federd Election nwmminrinw y ŷ ŷ jî ^ p̂ q̂  ̂  J l^ ine. 
551 U.S. 449 (2007) (IRreonain). As is tiie care Ui tins niattBr, tiK aUegstiom m 
Wlaoomin pertauied to an altegstton tfaat a comnnnwcation constitntBd a prdubfted 
electioneering oommudcalkm because ft was pdd for wftfa oQiponle finids referanoed a 
U.S.ScnBtDr who was also a candidatBd tiie tinie and ft aned 30 days before an dection. 
The question before the Court was wfaetiier socfa a commumcation came witfain tfae 
iî l̂alcny andnt oftiie FECA as an dectioaeering commudGation or was it a 
^fflffltHpnyef^ ̂ iliiweqtifig njywt nf an inwie atui HietiiiWwe lieymKi the igjpilaiMy 
Jurisdiction of tiK FEC^ 

In tiiat opfauoo, tiie Court fint acknoadedgea that advocacy may be reguhded î  
conatftulea eĵ rere advocacy or flie fimctiond equivdent of eî ress advocacy. 
IPbeondKnaaviatll. As disousdondiove, tfae Ad ftila to come witfain aiqr 
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description of̂ express advocacŷ  as set fortfa hi tiie Regdations. The question in tins 
matter tfaen tons on wfaetiier tiie Ad comes witiun tiie Court's defimtion of the 
''fimctiond equvdent" of express advocacy. 

To tills usue, the Court cleariy aiticdated tfae appropriate standard to apply; '*...acourt 
sfaodd fiid that an ad is tfae finictiond equivdent of express advocacy ody ff tfae ad is 
susceptible of reasonable inteipretaUon otfaer tfaan as an apped to vote for or against a 
specific candidate." fRsconv̂ taisifTO at 16. The Court, ui applymg tfais sta 
conmimications at issue in IWwoiirî  found (1) 
consistent witii tfaat ofa gendne issue ad and (2) tfae content of tfae coimminicatifl̂  
httked any indidaofcxpress advocacy; The ads dkl not mention an dection, cand 

ifi pofiticd party, or dadlenger; and tfaey did not tdre a poation on a candidate'a cfaaracter, 
qualifications or fitness for ofBce, ygwwî  Sucfa afaodddro be tiie findmg 

5 oftlieG(»iini»kmidided1olteAdinlhi.n»(fer. 
m 
^ The text oftiie Ad pertains exdusiveiy to the issue promoting tfae Event and the Gokl 
^ Star Project Tfae text of Denham's comments rdate solĉ  to tiie sacrifices oftiie 
0 vetennis and those wfao give tfaeir fives and wfaosefemiliesbecQnie"GoMStBffinulies. 

He then asks tiie listeners to join Remember tiie Brave for the benefit concert. 
Altemativdy, if the listener codd not attend, Denham directs them to tfae Remember Ifae 
Bmve wdiaite to leam niore about tiie Project and to tnalre a donatioî  

RecaU also, tfaat the Goki Star Project was the resuh of legishdon enacted to dev̂  
Gold Star license pbte. In order to implenient that legjslatinn, it reqmred securing 
private donatkms in tfae amount of $300,000. Thereforê  tfais Event aid the pddidty fiir 
Ifae Event inchding tfae Ad were Ifadced to tfae legislative issue of supportî  
Star license plate Project 

It is wftfaout dodst tiid tiie entire text of IIK comnradcatkm is focused soldy on tiie issue 
ofthe Remember tiie ftave benefit Event There is not a lemote aigument Ifaat tiie text of 
tfae Ad is anytfaing but a genuine issue ad promoting the Event 

The Ad deariy fidb witimi aU proviaums of tfae Court's amuBKuted aeoond criteria; ft 
does not contain any indida of express advocâ  it doea not inention an decli 
candulaey, a politicd pacty or a Dedann challenger. (Xiviously tim annoum 
introduce Denfaam to credentid fais ooininents, however tiud inlR 
identification is not made in tiie context of him as a candidate biti ndier as S 
nenhetnj fTheinnen nifthe Veiwwn AflMrn fhfinmittwe Rflfeience tO falS CfaaU'iUaU StfltUS 

of tiie Ycteian Affidrs Commhtee is ptacated upotk fais slalus to comment and sedc 
aaaistancefiirveterBns. The Ad does not tdre a poaition on aay candidate's cfaarscter 
qualifications or fitness fixr officê  in tiie posftive or tiie negative. 

Based upon tiiose fects, tfae Ad does not approach folfillii^ Court's criteria set out in 
IWtoowafatodassifracommiBiicatinnastiiBfiaMtiondequivato 



C. Any attempt to hnriv tiiat tiie nmpoae oftiie Ad imiyif^fliyy^tî  
*''*?f̂ <in m r'iTP'red and not to he f?flinffitfmd. 

The Court was abundantly clear m its opmion that ody tiie substance of the 
communication dwuU be considered when attemptû  to detennhie ff ft constitutes lte 
fimctiondequivaleat of express advocacy. Any attempts to detennine tiie underiying 
intern or tiie efito of tiie oommudcation on a candidacy is miqdaoed and is not to be 
consulered as part of tfae standard iqion wfaudi the conmumication to be reviewed. 

Tfae Court recogmzed tiie unporbnice of tiie liberty to pddicty discuss dl matteis of 
public concem witiiout predousreslndm or fear (̂ subsequent punidiment Wimnm 

^ 5t9xral5,dtingtoM/oiy(435U.S.at776. bi reference to tiiis liberty mterest, tiie Court 
ffi staled the standard ofreviewm such cases» .̂.nnist be olgective,focnsmg on tiie 

substance oftiie oonimunicBtifln ratiier than anMMphousconsidenlionB of intern and 
2 efiRect** Wigcomin, sypra 16, (dtation omitted). 

^ The ndond for this definitive sttrndard was efifectivelyststed by the Court; "Far fiom 
^ servhig tfae vahies tiie Fust Amendment is nieam to pnitect, an hdent-basedM 
6 chiU core polfticdqieecfa by openmg tfae door to a trud on eveiy ad wftfa tfae tenns o 
^ §203, on telfaeoiy tfaat tfae aped«achndlyuilended to aflto an dection, no m^^ 

compdlhigtiieuidiGationstfadtiieadcQnceniedapendfâ legishttivê  
WIsoonsin, supra 14. 

The plain reaiting of tfae text of tfae Ad evuknces ody one oonduskm; tfae Ad was 
proAioed and afasd for tiie puipoae of promoting tfae Evere and to encourage people to 
attend tfae Event or to make a financid donation to siqqxirt Remember tfae Bra^ 
support tiie Gdd Star lepslation prpfect Baaed iqwn tiie definitive atandard aet out by 
tiie Coint any attenqpts by tfae Commisdon m tfais nmtter to attribute any otiw 
tiie production and airing oftiie Ad is misphawd and has no rdevanpy fig detennuring if 
the Ad ia to be cooaidered an eleclioneeiiiig communication. 

0. Thei^^ ^^S?^^'^^?S?^dien MMJ^tftiiaAd 
fiBffitilff^WtillfflBiBlgB^ 

The qoestian may arise in tiie mud of aome as to wl̂  tfae Ad waa aired m May m audi 
doBepraxfanftytotiieJuM8,2010Califiinuapriniaiydectiondale. The answer is qufte 
sunple; May ̂  was Menxnid Day, tiie date on wfaich a wule array of veteran and 
milftaiy issues is brought to tite pddle's attention R is tiie smê  tin^ 
the coonliy, as a wholes is poised and sendtive to listen to vetenn rdated issure and 
causes. Respondente neftfaer set tite date upon wfaicfa Mdnorid Day wodd be recogd^ 
nor were tiicyreymsible for eslaiMfadung tite date of tite (Mfonda Primaiy de R 
vnn conunon sense and maritetĥ  tiid detenuined tite Event had to be fadd on or aRMmd 
titeMay28^dale. Cteeqpondqgjy, tfae tite duriog whicfa tite Ad wodd be aired was 
dictated by tiw date of tite Event 
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Putting asute tite oominons sense rationd for tite tune period during wfaicfa tite Ad was 
aued, tite Court also address wfaetiier ft was qspnqiriate to oonsuler tuntog of 
oonunumcation is aired fiv pupoaes of evduatiog wfaetiier tfae communication was tiie 
fimctiondeqdvdent of eiqness advocacy. Once agafai, tite Court addreased tite issue in 
Wisconsin but dismissed ft as criteria to condder. 

The fitetud case in fITtooaa/a related to the timing issue was a fiv more oon^ 
justiQr findu^ fifflctiond eqdvdem of egqxess advocacy than are tiw fects m tfais matter. 
Yet the Court m fPZreonate dismissed even the oonsklendon ofthe tunĥ  In 
Wisconsin the ads were aired near the election not near the date ofthe actud Senate votes 
on judicid nominees, wfaicfa is wfaen one wouM suspect tfae ads to be nKwtcflR̂  In 
addftkm, tfae ads were not run after tfae dection wfaicfa is wfaen tiw Senate vote was to 
occur. In tins matter, tfae Ad was aired m ctose proxunfty to tiw Event and was not aired 

rsi after tfae date oftfae Event, up to the date oflfae Primaiy dectkm, even tfaouĝ  ft codd 
reasonddy have done SO hi order to encourage donations following up fiom tite concert 

^ andEvent 
Nl 

^ As to tfais tinuqg issuer tiw Court staled tfast to ndae tiw iasue to evklence tfae sdjective 
0 htiemoftiwqionsora ofthe ad, ft is urdevam (as noted above) and for pinposes of d 
*̂  to ft udicatB tiw ad constitutes tiw equivalent ofexpressadvoQBcy, ft id̂  The 
^ Court noted that ffairii^ tfae ad dose to tfae tinw of an election, "...were enough to prove 

tfaat an ad is tfae fimctkmd eqdvdent of eaqnm advocacy, tfaen BCRA wodd be 
oonstitutamd Ul aU of fta qipUcatuan. This Court unanlmoudy ngectê  
WRTL 1." Wisconsin, Jî pra 19. 

E The Court snedficafivadnioiijfipiiflfllhfffmf*̂ '"*'"̂ ^ 
^ V̂ Mr̂  Pl*^ tBft of tiw cnmmimfearimi af iswte to detenmne 

tiierefore tiw Commisrimi shodd not "tt'̂ T • rT?T̂  '̂T̂ 'nP 
for purposes of lamffih jfiff timYf*TIf* "V*"™̂  

The stated puipose m the FECA fiir tfae Ckimmisskm's finding of "Yesaon to b d ^ 
•n̂ tlyw «̂> •tMn emwmentiittiMwt «f Ml iiweaHflndon faito tfae ftcta anframdhlg the 
altegjWtjftnP fff 1̂ * enmplemt at thnee ŵ rieh tintmnlly arine ftam dint onmplMnt. Sucfa 
investigplions mqr indude intenogatoriea, depoaitions and sdqxwnas fiir testina 

2UjS.C.437g(a)(2). 

In dedutg wftfa tiiis ̂  of issue, faowever, tiw IVtoonaia Court faas stated ndw 
tiwt the detenninatum of wfaetiier tiw commudcation constitutes tiw eqdvalent of 
eqras advocacy is to be detennined Iqr ttw pkdn leadfaig of tiw aclud text of tiw 
^̂ ŵmt̂ ŵ̂ fflotinn enH fin» hy erigent riwamndancen md or CQllfltBtal fecta in an attempt to 

an attempt to kifluence an dectkn by tfae uae of tiw iasue I 

"̂ ven tiw standard we faswe adapted fiv detennining wfaetiier an ad is tiw "fiawtiond 
eqdvdenr of express advocacy, oantextad fiwion of tiw sort uredwd by appellante 
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shodd sddom pby a significant rde Ul tfae inquiiy. Courts need not ignore bade 
background infixmation tiiat mi^ be necessaiy to pm an ad m oontext...but tfae need to 
condder such bad^ground shodd not become an excuse for discover or a broader inquiiy 
oftheaortwehavejustnotedraiaeaFirstAnwndnientconcenia.'' Wisconsin,stpraTO. 

AU of Ifae fiwte wfaidi are neceasary to detenmne ff tiw Ad measures up to an 
dectioneeiing conummication are contained in tfaia reqponae brief; finlfaer diacov^ 
not required in order to establish tfae text oftfae Ad and ite Unkage to tfae Event Anything 
beyond those fiKts wodd ddve into tfae areas wfaidi tiw Court has held to be irrelevant to 
the detennination of whether ft is tfae fimctional equivatent of express advocâ . 

Nl The puipose fiir nuddi!̂  tills point to the Comnussion is a pnwticd one; tfae disc 
process is an expendve and time consuming one fbr botfa the govemment and fiur 
Reapondents. At the end ofthe dy, tiw OwwnissionwiEiwt ascertain any additiond 
fecte wfaicfa wodd be rdevaat to tiw narrow dedaion wfaicfa ft is reqiwaled to n^^ 

^ tiw Ad, on ite feoe^ constitute tiw fimctiondequivaleat of express advocapy? Those 
^ necessaiy flwte are faiidiided in tins response brief and Reqiiondenteiespê ^ 
O tiid in order to avokl unnecessaiy cost and tinw of discoveiy, ft not be ordered fiir tills 

matter. 

in CONCLUSION 

The fiwtem tills matter, without qiwstion, fid to siqiport aiy pr^^ 
constituted express advocâ  or tiw fimctional equivalent of cxpreas advocacy. Thefecte 
in VZicoaafn ofiRaned a fiff more compelling base upon whî  
aigument flirt tiw ads at iasue were an electioneering conummicatkm However, tiw 
Court Ul tfart matter set out definitive standards tlud were ixit met by tfae fiwto in tfart case 
and ly tfaow sanw set of standards, ft is witfaout doubt tfaose stsndards are not nwt in tfais 
matter. 

For tfaose reaaong, Respondente reqwctfaUy request tfae Comimsmon make a finding of 
no reaaon to believe and dose tins nwtter. 

Counsd for Respondente. 


